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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  868 

(Docket  No.  R-81-909] 

Comprehensive  Improvement 
Assistance  Program 

agency:  Department  of  Housing  and 
Urban  Development  (HUD). 
action:  Interim  rule. 

summary:  Section  14  of  the  United 
States  Housing  Act  of  1937,  as  amended 
by  the  Housing  and  Community 
Development  Act  of  1980,  substitutes  for 
the  existing  Public  Housing 
Modernization  Program  a  new 
Comprehensive  Improvement 
Assistance  Program  (CIAP).  This  rule 
sets  forth  the  requirements  for  the  CIAP 
under  which  the  Department  of  Housing 
and  Urban  Development  (HUD)  is 
authorized  to  provide  financial 
assistance  to  Public  Housing  Agencies 
(PHAs),  including  Indian  Housing 
Authorities  (IHAs),  to  improve  the 
physical  condition  and  upgrade  the 
management  and  operation  of  existing 
public  housing  projects  to  assure  that 
such  projects  continue  to  be  available  to 
serve  low-income  families. 

OATES: 

Effective  date:  July  13, 1981. 

Comment  due  date:  June  15, 1981. 
address:  Send  comments  to  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  5218,  Department  of  HUD.  451 
Seventh  Street,  S.W.,  Washington,  D.C. 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pris  Peake,  Office  of  Public  Housing, 
Department  of  HUD,  451  Seventh  Street, 
S.W.,  Washington,  D.C.  20410,  (202)  755- 
5808.  (This  is  not  a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  is  a  major 
new  effort  to  accomplish  the 
comprehensive  improvement  of  the 
physical  condition  and  management  of 
the  existing  public  housing  stock.  The 
CIAP  represents  a  major  expansion  and 
restructuring  of  the  Public  Housing 
Modernization  Program,  which  is 
replaced,  beginning  with  the  Federal 
Fiscal  Year  (FFY)  1981. 

The  goal  of  the  CIAP  was  clearly 
stated  in  the  House  Committee  Report 
on  the  Housing  and  Community 
Development  Act  of  1980.  dated  May  15, 
1980.  with  the  following  language: 


*  *  *  The  Committee  believes,  however, 
that  a  truly  comprehensive  modernization 
effort  requires  not  only  the  comprehensive 
rehabilitation  of  badly  deteriorated  projects, 
but  a  comprehensive  approach  to  improving 
the  physical  condition  and  the  energy 
efficiency  of  all  the  existing  units,  and  to 
improving  the  management  and  operation  of 
those  projects  which  are  necessary  to  sustain 
those  physical  improvements.  Particularly  in 
the  case  erf  so-called  chronic  problem 
projects,  failing  to  improve  management 
capacity  could  jeopardize  the  long-term 
benefit  of  those  physical  and  energy 
conserving  improvements.  It  should  be  noted, 
however,  that  many  management 
improvements  implemented  at  little  or  no 
expense  can  have  a  significant  impact  on 
operating  costs. 

The  Committee  view's  the  new 
Comprehensive  Improvement  Program  as 
particularly  significant  in  that  it  reestablishes 
the  preeminent  role  of  PHAs  in  the  operation 
of  the  public  housing  program.  The 
Committee  views  the  new  program  as  a  first 
important  step  in  reasserting  the 
responsibility  of  PHAs  to  maintain  and 
manage  the  public  housing  stock.  While  the 
Department  will  be  providing  the  assistance 
for  PHAs  to  undertake  a  modernization 
program,  the  principal  responsibility  for 
operating  the  low-rent  housing  projects,  and 
assuring  their  continued  viability,  must  lie 
with  the  PHAs  themselves.  *  *  * 

*  *  *  the  overriding  goal  in  restructuring 
the  modernization  program  has  been  to 
provide  a  mechanism  *  *  *  whereby  a  PHA 
will  undertake  a  thorough  analysis  of  its 
particular  problems,  will  design  a 
comprehensive  strategy  for  remedying  those 
problems,  and  will  be  held  responsible  for 
implementing  that  strategy  which  will  restore 
a  PHA  to  an  efficient  operating  level.  *  *  * 

*  *  *  The  Committee  has  acted  in  several 
ways  *  *  ‘  to  assist  PHAs  in  improving  and 
upgrading  project  management  and  operation 
under  the  Comprehensive  Improvement 
Assistance  Program.  These  management 
improvements  are  not  only  essential  to 
sustaining  modernization  efforts,  but  in  the 
long  run  will  work  to  stabilize  and  even 
reduce  overall  operating  costs  *  *  * 

Accordingly,  the  CIAP,  as  outlined  in 
this  rule,  is  designed  to  allow  PHAs  to 
meet  the  intent  of  Congress.  It  further 
allows,  in  accordance  with  the  statute, 
for  expeditious  funding  to  meet 
emergency  needs. 

Pursuant  to  these  purposes  and  the 
more  specific  requirements  of  Section  14 
of  the  Act,  the  principal  features  of  this 
new  CIAP  rule  are  as  follows: 

A.  Applicability.  Pursuant  to  Section 
14  of  the  Act,  this  rule  is  applicable  to 
modernization  programs  financed  out  of 
modernization  funds  for  FFY  1981  and 
subsequent  FFYs.  It  reflects  the  intent  of 
Congress  that  there  be  a  smooth 
transition  betw'een  the  new  CIAP  and 
the  Comprehensive  Modernization 
programs,  approved  in  FFY  1980  under 
an  Interim  Rule  published  May  7, 1980  at 
45  FR  30349.  For  those  Comprehensive 


Modernization  programs  which  have 
been  approved  for  financing  partly  out 
of  FFY  1980  funds  and  partly  out  of  FFY 
1981  funds,  the  PHA  must  comply  with 
the  requirements  of  this  rule,  except  to 
the  extent  that  HUD  determines,  on  a 
case-by-case  basis,  that  the  substance  of 
these  requirements  has  already  been 
met.  All  other  modernization  programs 
which  are  financed  out  of  modernization 
funds  for  FFY  1980  and  previous  FFYs 
will  continue  to  be  implemented  under 
the  November  1979  regulation  at  24  CFR 
Part  868.  This  new  CIAP  rule  applies  to 
PHA-owned  low-income  public  housing 
projects,  except  under  the  Section  23 
Leased  Housing  Non  Bond-Financed 
Program,  the  Section  10(c)  Leased 
Housing  Program  and  the  Section  23  and 
Section  8  Housing  Assistance  Payments 
Programs. 

B.  Eligible  Costs.  Under  the  CIAP, 
modernization  funds  may  be  used  for 
physical  improvements  of  a  capital 
nature  (including  major  repairs  and 
related  costs  for  administration  and 
archi tectural  / engineering  services), 
management  improvements, 
replacement  reserves  and  planning  costs 
incurred  by  the  PHA  in  connection  with 
the  CIAP.  It  is  not  feasible  to  include  the 
details  of  modernization  funding  of 
replacement  reserves  at  this  time.  It  is 
anticipated  that  this  provision  will  be 
available  in  time  for  FFY  1982. 

C.  Physical  Improvements.  The  rule 
provides  that  physical  improvements, 
including  energy-related  improvements, 
shall  be  determined  in  accordance  with 
standards  prescribed  by  HUD,  except 
where  improvements  exceeding  those 
standards  are  necessary  or  highly 
desirable  for  the  long-term  operation  or 
marketability  of  a  particular  project. 
HUD  standards  for  physical 
improvements,  including  energy-related 
improvements,  are  being  separately 
issued.  The  maximum  period  for 
implementing  physical  improvements  is 
five  years.  Ordinarily,  physical 
improvement  costs  will  be  funded  only 
for  three  years;  how'ever,  such  costs  may 
be  funded  for  a  longer  period  if 
approved  by  HUD. 

D.  Management  Improvement  Costs.  It 
is  anticipated  that  many  management 
improvements  will  be  made  at  no  cost. 
Where  funded  under  the  CIAP, 
management  improvements  must  be 
necessary  to  sustain  the  physical 
improvements  of  the  project  to  be 
modernized.  PHA-wide  management 
improvements  may  be  funded  if  they 
meet  this  test.  The  maximum  period  for 
implementing  management 
improvements  is  five  years.  Ordinarily, 
management  improvement  costs  will  be 
funded  only  through  the  implementation 
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period  of  the  physical  improvements; 
however,  such  costs  may  be  funded  for  a 
longer  period  if  approved  by  HUD.  To 
the  particular  management  improvement 
areas  listed  in  Section  14  of  the  Act,  the 
rule  adds  the  critically  important  areas 
of  occupancy,  rent  collection  and 
maintenance.  Combined  management 
improvement  and  planning  costs  may 
not  exceed  10  percent  of  physical 
improvement  costs  for  a  PHA  in  a 
particular  FFY,  unless  specifically 
approved  by  HUD. 

E.  Planning  Costs.  The  rule  allows  use 
of  modernization  funds  for  the  PHA’s 
planning  costs  in  developing  the 
Preliminary  and  Final  Applications, 
subject  to  a  limit  of  five  percent  of  the 
funds  available  to  the  HUD  office  in  a 
particular  FFY.  Ordinarily, 
modernization  funds  for  planning  will  be 
provided  to  the  PHA  on  a 
reimbursement  basis,  after  HUD 
approval  of  the  Final  Application.  An 
exception  is  allowed  for  financially 
distressed  PHAs,  which  may  obtain 
advance  funding  for  planning  costs. 

F.  Application  Process.  The 
application  process  prescribed  in  this 
rule  is  designed  to  implement  the 
comprehensive  assessment  and  planning 
requirements  of  Section  14  of  the  Act. 
This  process  begins  with  PHA 
submission  of  the  Preliminary 
Application  which  is  the  PHA’s  initial 
comprehensive  assessment  of  its 
modernization  needs  over  a  five-year 
period.  The  PHA  and  HUD  determine 
which  project(s)  will  be  considered  for 
funding  in  the  current  FFY.  The  PHA 
then  undertakes  a  detailed 
comprehensive  assessment  of  the  needs 
for  the  selected  project(s)  and  the 
planning  process  culminates  in  the 
PHA-HUD  on-site  review  (Joint 
Review).  HUD  then  makes  preliminary 
funding  decisions  and  invites  PHAs  to 
submit  their  Final  Applications.  After 
HUD  approval,  the  Final  Application 
represents  the  agreed-upon  plan, 
including  a  budget  which  documents  the 
specifics  of  the  approved  modernization 
funding. 

G.  Scope  of  Required  Action.  While 
the  CIAP  application  process  is  intended 
to  assure  thorough  attention  to  all  of  the 
physical  and  management  needs  of  each 
project,  including  the  largest  and  most 
deteriorated  projects,  it  is  designed  to  be 
self-simplifying,  so  that  it  will  not  be 
unduly  burdensome  in  cases  where 
project  needs  are  relatively  modest.  As 
the  process  proceeds,  it  can  and  should 
be  adapted  as  appropriate  to  the  needs 
of  the  particular  project.  Although  it  is 
expected  that  most  projects  will  require 
management  improvements  as  well  as 
physical  improvements,  the  application 


process  allows  omission  of  management 
improvements  if  a  thorough  assessment 
of  project  needs  supports  that  approach. 
In  addition,  the  application  process 
provides  for  inclusion  of  required 
management  improvements,  regardless 
of  whether  modernization  funding  will 
be  provided  for  them. 

H.  Time  Frames  for  Implementation. 
The  maximum  period  for  completion  of 
an  approved  modernization  program 
funded  in  a  particular  FFY  is  five  years, 
as  required  by  Section  14  of  the  Act. 
However,  the  time  frame  for  completion 
of  a  particular  modernization  program 
shall  be  agreed  upon  by  the  PHA  and 
HUD  and  shall  not  exceed  the  time 
required  for  completion  of  the  particular 
actions  to  be  undertaken.  It  is  generally 
expected  that  even  an  extensive 
modernization  program  should  not 
require  more  than  three  years  and  that 
many  programs  should  require  only  one 
or  two  years.  Ordinarily,  a  one-stage 
approach  will  be  taken  (i.e.,  one-time 
approval  and  funding  of  the  entire 
modernization  program)  for  one  or  more 
projects,  including  special  purpose, 
emergency  and  homeownership  needs 
for  an  additional  project  or  projects 
within  the  PHA.  If,  however,  on  an 
exception  basis,  HUD  determines  that 
the  PHA  lacks  management  capability, 
the  rule  mandates  a  two-stage  approach. 
This  means  that  the  first  stage  (up  to 
two  years)  will  be  initially  approved  and 
funding  will  be  provided  only  for 
architectural/engineering  services  and  a 
portion  of  the  management 
improvements.  Subject  to  satisfactory 
PHA  performance  in  the  first  stage, 
future  fund  availability,  and  PHA 
compliance  with  requirements,  the 
second  stage  will  be  funded  for  the 
remaining  physical  and  management 
improvement  needs. 

I.  Special  Purpose,  Emergency  and 
Homeownership  Needs.  Special  purpose 
needs  that  are  limited  to  cost-effective 
energy  conservation  work  items, 
emergency,  and  homeownership  needs 
may  be  funded  without  the  PHA  meeting 
the  comprehensive  assessment  and 
planning  requirements  for  the  total 
improvement  of  the  affected  projects. 
Funding  priority  and  streamlined 
processing  are  specified  for  physical 
work  items  of  an  emergency  nature. 

J.  Modernization  Project.  This  rule 
continues  the  “modernization  as  a 
separate  project”  approach  to  financing 
modernization,  as  instituted  in  1978. 
Under  this  approach,  each  annual 
modernization  program  of  a  PHA  is 
treated  as  a  separate  Modernization 
Project  which  may  include 
improvements  to  two  or  more 
development  projects.  The  20-year 


maximum  period  for  amortizing 
modernization  debt  is  continued,  with 
extension  of  the  term  of  Annual 
Contributions  Contract  (ACC)  coverage 
for  any  additional  period  required  for 
modernization  debt  amortization.  As  a 
point  of  clarification,  the  rule  specifies 
that  any  such  ACC  extension  does  not 
preclude  sale  of  units  to  homebuyers 
under  the  Turnkey  III  and  Mutual  Help 
Homeownership  Opportunities 
Programs. 

K.  Consultation  With  Local  Officials 
and  Tenants.  The  new  rule  reflects  a 
statutory  provision  requiring  PHAs  to 
consult  with  appropriate  local  officials 
and  tenants  in  the  development  of  their 
modernization  programs.  These 
requirements  include  notice  of  the 
PHA's  modernization  proposals  and 
opportunity  for  local  officials  and 
tenants  to  present  their  comments  and 
recommendations. 

L  Special  Requirements  for 
Homeownership  and  Leased  Housing 
Projects.  This  rule  includes  special 
requirements  necessitated  by  the 
structure  of  public  housing 
homeownership  programs  (Turnkey  111 
and  Mutual  Help)  and  the  Section  23 
Leased  Housing  Bond-Financed  projects. 
These  include  special  eligibility 
requirements,  limitations  on  eligible 
work  items  and  appropriate  homebuyer 
participation  procedures. 

The  Department  has  determined  that 
this  rule  is  urgently  needed  and  must  be 
effective  90  days  after  publication.  This 
rule  prescribes  the  requirements  for 
applying  for  modernization  funds  in  FFY 
1981  and  thereafter.  Since  FFY  1981 
modernization  funds  must  be  reserved 
before  September  30, 1981,  the  end  of 
the  FFY,  and  PHAs  must  be  provided 
sufficient  time  for  preparation  of 
applications,  any  further  delay  in  the 
effective  date  would  be  impracticable 
and  contrary  to  the  public  interest 

If,  as  a  result  of  the  public  comments 
received,  the  Department  determines 
that  changes  necessitating  a  deferral  of 
the  effective  date  are  appropriate,  the 
effective  date  will  be  deferred  by 
publication  of  a  notice  in  the  Federal 
Register.  Unless  deferred  by  such 
publication,  the  rule  will  become 
effective  without  notification  by  the 
Department  30  days  after  the  close  of 
the  period  allowed  for  public  comment, 
i.e.,  90  days  after  publication  of  this 
document. 

Therefore,  the  Secretary  invites  all 
interested  persons  to  participate  in  this 
rulemaking  by  filing  data,  comments  and 
suggestions  with  the  Rules  Docket  Clerk 
at  the  above  address,  on  or  before  the 
comment  due  date.  Each  comment 
should  include  the  commenter’s  name 
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and  address  and  must  refer  to  the 
docket  number  indicated  in  the  heading 
to  this  document.  All  relevant  comments 
will  be  considered  for  final  rulemaking. 
Copies  of  all  comments  received  will  be 
available  for  copying  and  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk  at  thp 
above  address. 

A  finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  24  CFR  Part  50,  which 
implements  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk  at  the 
above  address. 

This  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  defined  in  §  1(b)  of 
the  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not:  (1)  have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  the 
Undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  44  U.S.C.  Chapter 
35  (Coordination  of  Federal  Information 
Policy),  the  Office  of  Management  and 
Budget  (OMB)  has  approved  certain 
information  requirements  under  OMB 
Approval  No.  2502-0208  needed  to 
process  applications  under  this  program. 
This  information  collection  includes 
certain  HUD  prescribed  forms,  plans 
and  narrative  statements  that  applicants 
must  submit.  As  a  condition  of  OMB 
approval,  the  Department  shall  submit 
for  OMB  review  proposals  that  will 
substantially  reduce  the  regulatory, 
reporting  and  recordkeeping 
requirements  imposed  on  applicants  and 
participants.  These  proposals  will  be 
submitted  to  OMB  for  approval  and 
modification,  if  necessary,  in  sufficient 
time  to  permit  implementation  by 
October  1, 1981.  The  Department- 
welcomes  public  comment  on  ways  to 
reduce  the  burden  of  these 
requirements. 


In  addition,  certain  other  information 
gathering  requirements  have  not 
received  OMB  approval.  Specifically: 

(1)  The  Department  has  not  submitted 
for  approval  in  accordance  with  44 
U.S.C.  Chapter  35,  the  information 
collection  and  recordkeeping 
requirements  of  §  868.9(b).  Until  OMB 
approval  is  obtained,  no  information 
collection  requirements,  including  forms, 
plans  or  narrative  statements  may  be 
required  of  applicants  or  participants  in 
this  program  for  purposes  of  minority 
business  enterprise  goals.  The 
Department  will  provide  appropriate 
notice  to  the  public  of  OMB  approval 
when  it  is  granted. 

•  (2)  The  information  gathering 

requirements  contained  in  §  868.12, 
Contracting  requirements,  and 
§  868.14(a),  (b)  and  (c),  with  respect  to 
quarterly  progress  reporting,  will  not  be 
required  of  program  applicants  or 
participants  until  OMB  has  approved 
these  requirements,  either  in  their 
present  form  or  as  modified  in 
accordance  with  OMB  determination. 
The  Department  will  provide 
appropriate  notice  to  the  public  of  OMB 
approval  when  it  is  granted. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.158. 

Accordingly,  24  CFR  Part  868  is 
revised  to  read  as  follows: 

PART  868— COMPREHENSIVE 
IMPROVEMENT  ASSISTANCE 
PROGRAM 

Sec. 

868.1  Purpose. 

868.2  Applicability. 

868.3  Definitions. 

868.4  Eligible  costs. 

868.5  Procedures  for  obtaining  approval  of  a 
modernization  program. 

868.6  Modernization  Project. 

868.7  Tenant  participation. 

868.8  Homebuyer  participation. 

868.9  Other  program  requirements. 

868.10  Special  requirements  for 
homeownership  projects. 

868.11  Special  requirements  for  Section  23 
Leased  Housing  Bond-Financed  projects. 

868.12  Contracting  requirements. 

868.13  Modernization  financing. 

868.14  Progress  reporting. 

868.15  Revisions  of  modernization  program 
budget. 

868.16  Revisions  of  modernization  work 
program. 

868.17  On-site  inspections. 

B68.18  Fiscal  closeout  of  a  modernization 
program. 

Authority:  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437  et  seq.),  sec.  7(d), 
Department  of  HUD  Act  (42  U.S.C.  3535(d)). 

§  868.1  Purpose 

Section  14  of  the  United  States 
Housing  Act  of  1937,  as  amended, 
establishes  the  Comprehensive 


Improvement  Assistance  Program 
(CIAP),  authorizing  the  Department  of 
Housing  and  Urban  Development  (HUD) 
to  provide  financial  assistance  to  Public 
Housing  Agencies  (PHAs),  including 
Indian  Housing  Authorities  (IHAs),  to 
improve  the  physical  condition  and 
upgrade  the  management  and  operation 
of  existing  public  housing  projects  to 
assure  that  such  projects  continue  to  be 
available  to  serve  low-income  families. 
These  physical  and  management 
improvements  are  financed  by  annual 
contributions  provided  under  Section 
5(c)  of  the  Act.  The  purpose  of  this  Part 
is  to  prescribe  requirements  and 
procedures  for  the  CIAP. 

§  868.2  Applicability. 

This  Part  applies  to  PHA-owned  low- 
income  public  housing  projects, 
including  conveyed  Lanham  Act  and 
Public  Works  Administration  (PWA) 
projects,  for  which  PHAs  request 
assistance  under  the  CIAP  in  Federal 
Fiscal  Year  (FFY)  1981  and  thereafter. 
Comprehensive  Modernization 
programs,  approved  in  FFY  1980  under 
an  Interim  Rule  published  May  7, 1980  at 
45  FR  30349  and  receiving  a  second 
increment  of  funding  out  of  FFY  1981 
modernization  funds,  shall  comply  with 
the  application  requirements  set  forth  in 
this  Part,  to  the  extent  that  the  HUD 
office  determines  that  they  have  not  met 
the  substance  of  the  requirements.  This 
Part  does  not  apply  to  projects  under  the 
Section  23  Leased  Housing  Non  Bond- 
Financed  Program,  the  Section  10(c) 
Leased  Housing  Program,  and  the 
Section  23  and  Section  8  Housing 
Assistance  Payments  Programs. 

§  868.3  Definitions. 

As  used  in  this  Part: 

“Act"  means  the  United  States 
Housing  Act  of  1937,  as  amended  (42 
U.S.C.  1437  et  seq.). 

“Annual  Contributions  Contract 
(ACC)’’  means  a  contract  under  the  Act 
between  HUD  and  the  PHA,  containing 
the  terms  and  conditions  under  which 
the  Secretary  makes  loans  and  annual 
contributions  to  assist  PHAs  in 
providing  decent,  safe  and  sanitary 
housing  for  families  of  low-income  and 
provides  modernization  funds  to  PHAs 
to  improve  existing  public  housing 
projects. 

“Comprehensive  Modernization" 
means  a  modernization  program  for  a 
project  which  provides  for  all  needed 
physical  and  management 
improvements.  Under  the  CIAP,  all 
modernization  programs  are 
Comprehensive  Modernization,  except 
those  defined  as  special  purpose, 
emergency  or  homeownership. 
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“Emergency  modernization”  means  a 
modernization  program  for  a  project 
where  the  particular  work  items  are 
physical  work  items  of  an  emergency 
nature,  affecting  the  life,  health  and 
safety  of  tenants. 

"Financially  distressed  PHA"  means  a 
PHA  that  has  an  operating  reserve  level 
of  20  percent  or  less  of  its  authorized 
maximum  or  other  level  as  determined 
by  HUD. 

“Five-year  plan"  means  the  PHA’s 
initial  comprehensive  assessment  of  the 
modernization  funds  to  be  requested 
over  a  five-year  period  to  meet  the  total 
physical  and  management  improvement 
needs  of  its  projects,  including  any 
special  purpose  and  homeownership 
needs,  as  well  as  any  emergency  needs 
in  the  first  year.  The  plan  specifies  the 
funds  to  be  requested  by  project  by  FFY 
and  is  submitted  with  the  Preliminary 
Application.  Special  requirements  apply 
in  FFY  1981  only. 

“Force  account  labor"  means  labor 
employed  directly  by  the  PHA  on  either 
a  permanent  or  a  temporary  basis. 

“Homebuyer  Agreement”  means  a 
Mutual  Help  and  Occupancy  Agreement 
or  a  Turnkey  III  Homebuyer’s 
Ownership  Opportunity  Agreement. 

“Homeownership  modernization” 
means  a  modernization  program  for  a 
project  that  is  under  the  Turnkey  III 
Homeownership  Opportunities  Program 
or  the  Mutual  Help  Homeownership 
Opportunities  Program. 

“HUD  office”  means  the  HUD  Area 
Office  or  Multifamily  Service  Office 
with  which  the  PHA  normally  transacts 
its  low-income  housing  business. 

“Lack  of  management  capability” 
means  that  the  PHA  has  previously 
approved,  but  unobligated, 
modernization  funds  that  are  over  three 
years  old  and  that  the  HUD  office  has 
determined  that  the  failure  to  obligate 
such  funds  is  due  to  reasons  within  the 
PHA’s  control.  "Unobligated”  means 
that  the  PHA  has  not  awarded  contracts 
or  started  force  account  work  for  use  of 
the  funds.  “Funds  that  are  over  three 
years  old”  mean  funds  approved  in  a 
FFY  which  is  three  or  more  FFYs  before 
the  current  FFY.  For  example,  if  the  PHA 
is  applying  for  FFY  1981  funds,  then 
“funds  that  are  over  three  years  old”  are 
those  from  FFY  1977  and  prior  FFYs. 
“Reasons  within  the  PHA’s  control” 
mean  that  the  PHA  did  not  take  every 
feasible  action  toward  completion  and 
excludes  lengthy  delays  outside  of  the 
PHA’s  control,  such  as  litigation, 
environmental  reviews,  strikes,  and 
other  reasons  determined  to  be  valid  by 
,  the  HUD  office. 

"Major  repairs”  mean  work  items  that 
are  usually  not  recurrent,  are  substantial 
in  scope,  involve  expenditures  that 


would  otherwise  materially  distort  the 
level  trend  of  maintenance  expense,  and 
may  include  replacement  of  structural 
elements  and  nonexpendable  equipment 
due  to  normal  wear  and  tear  by  items  of 
substantially  the  same  kind. 

"Modernization  funds"  mean  funds 
derived  from  an  allocation  of  annual 
contributions  contract  authority  under 
Section  5(c)  of  the  Act  for  the  purpose  of 
financing  physical  and  management 
improvements  under  an  approved 
modernization  program. 

“Modernization  program”  means  a 
PHA’s  program  for  carrying  out 
modernization,  as  set  forth  in  the 
proposed  or  approved  Final  Application 
for  modernization  funds. 

“Modernization  Project”  means  the 
improvement  of  one  or  more  projects  for 
purposes  of  financing  modernization. 

The  term  “project”  means  a 
development  project  with  a  unique 
project  number. 

“Special  purpose  modernization" 
means  a  modernization  program  for  a 
project  that  is  limited  to  cost-effective 
energy  conservation  work  items  and 
that  is  approved  only  on  a  one-time 
basis  in  the  first  year  of  the  PHA’s  five- 
year  plan. 

“Work  item”  means  any  separately 
identifiable  unit  of  work  constituting  a 
part  of  a  modernization  program. 

§868.4  Eligible  costs. 

(a)  Physical  improvements.  Physical 
improvements  eligible  for  modernization 
funding  may  include  alterations, 
betterments,  additions,  replacements 
and  major  repairs  that  are  necessary  to 
meet  the  standards,  including  energy- 
related  standards,  prescribed  by  HUD 
for  decent,  safe  and  sanitary  living 
conditions  in  public  housing  projects. 
These  standards  ensure  uniformity  in 
the  evaluation  of  the  physical  condition 
and  energy  efficiency  of  existing 
projects  and  in  the  determination  of 
what  rehabilitation  is  necessary.  These 
modernization  standards  may  be 
exceeded  only  when  necessary  or  highly 
desirable  for  the  long-term  operation  or 
marketability  of  the  individual  project. 

(b)  Management  improvement  costs. 

(1)  Eligibility.  Management 
improvements  that  are  project  specific 
or  PHA-wide  in  nature  are  eligible 
modernization  costs  subject  to  the 
following  conditions: 

(i)  The  management  improvements  are 
necessary  to  correct  identified 
management  problems  and  to  sustain 
the  physical  improvements  at  the  project 
to  be  modernized. 

(ii)  The  management  improvements 
cannot  be  implemented  at  no  cost  and 
the  funds  for  such  costs  are  not 
available  from  other  sources. 


(iii)  The  combined  costs  for 
management  improvements  and 
planning  under  paragraph  (d)  of  this 
section  shall  not  exceed  10  percent  of 
the  approved  physical  improvement 
costs  for  a  PHA  in  a  particular  FFY, 
unless  specifically  approved  by  HUD. 
Under  paragraph  (d)  of  this  section, 
planning  costs  shall  not  exceed  five 
percent  of  the  funds  available  to  the 
HUD  Office  in  a  particular  FFY. 

(iv)  Management  improvement  costs 
shall  be  fundable  only  for  the 
implementation  period  of  the  physical 
improvements  unless  a  longer  period  of 
up  to  a  maximum  of  five  years  is 
necessary  to  complete  the  initial 
installation  and  demonstrate  that  the 
management  work  item  will  bring  about 
needed  management  improvements  in 
the  project  and  is  specifically  approved 
by  the  HUD  office.  In  general,  it  is 
anticipated  that  such  exceptions  will  be 
infrequent  and  will  be  approved  only  on 
the  basis  of  clear  justification. 

(v)  Where  an  approved  modernization 
program  includes  management 
improvements  which  involve  ongoing 
costs,  such  approval  does  not  constitute 
a  HUD  obligation  to  provide  continued 
funding  or  additional  operating  subsidy 
after  the  end  of  the  implementation 
period  of  the  management 
improvements.  In  such  cases,  the  PHA 
shall  be  responsible  for  finding  other 
funding  sources,  reducing  its  ongoing 
management  costs,  or  terminating  the 
management  activities. 

(2)  Eligible  management  areas. 

Subject  to  the  conditions  set  forth  in 
paragraph  (b)(1)  of  this  section, 
management  improvements  may  involve 
or  upgrade  the  following  areas: 

(i)  Management,  financial  and 
accounting  control  systems  of  the  PHA 
which  are  related  to  the  project  to  be 
modernized; 

(ii)  Adequacy  and  qualifications  of 
personnel  employed  by  the  PHA  in  the 
management  and  operation  of  the 
project  to  be  modernized  for  each 
category  of  employment;  and 

(iii)  Adequacy  and  efficacy  of  the 
following  for  the  project  to  be 
modernized: 

(A)  Tenant  programs  and  services; 

(B)  Tenant  and  project  security; 

(C)  Tenant  selection  and  eviction; 

(D)  Occupancy; 

(E)  Rent  collection;  and 

(F)  Maintenance. 

(3)  Examples  of  eligible  management 
improvements.  Subject  to  the  conditions 
set  forth  in  paragraph  (b)(1)  of  this 
section,  examples  of  eligible 
management  improvements  include,  but 
are  not  limited  to: 
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(i)  Development  and  implementation 
of  new  PHA  control  systems  in 
management,  finance  and  accounting. 

(ii)  Development  and  implementation 
of  new  or  revised  PHA  policies  and 
procedures  in  areas  such  as  rent 
collection,  tenant  selection  and  eviction, 
maintenance  and  energy  conservation. 

(iii)  Training  of  PHA  staff  or 
development  of  in-house  training 
capacity  to  develop,  implement  or 
sustain  the  physical  and  management 
improvements. 

(iv)  Outreach  to  low-income  groups 
who  have  traditionally  not  applied  for 
public  housing,  in  order  to  meet  the 
statutory  requirement  for  admission  of 
families  with  a  broad  range  of  incomes, 
as  set  forth  in  24  CFR  Part  860,  Subpart 
A. 

(v)  Where  additional  or  improved 
tenant  programs  and  services  are 
necessary  to  sustain  the  physical 
improvements,  hiring  or  use  of  staff  to 
secure  and  coordinate  the  provision  of 
appropriate  social  services  from  local 
government  or  other  public  and  private 
entities. 

(4)  Examples  of  ineligible 
management  improvements.  Examples 
of  ineligible  management  improvements 
include,  but  are  not  limited  to: 

(i)  Hiring  of  additional  staff  or  use  of 
existing  staff  to  directly  provide  social 
services  to  the  tenants  of  the  project  to 
be  modernized. 

(ii)  Funding  of  tenant  organizations. 

(c)  Tenant  moving  costs.  When  it  is 
necessary  to  move  tenants  at  the  project 
being  modernized,  either  temporarily  or 
permanently,  to  accommodate  the 
modernization,  the  PHA  shall  provide 
temporary  or  permanent  housing  at 
comparable  cost  for  the  affected  tenants 
on  a  nondiscriminatory  basis.  The  PHA 
shall  pay  for  the  costs  of  moving  the 
affected  tenants  to  other  units,  as  well 
as  back  to  the  modernized  project  or 
units,  where  necessary.  Tenant  moving 
costs  are  eligible  modernization  costs. 

(d)  Planning  costs.  Planning  costs 
necessary  for  developing  the 
Preliminary  and/or  Final  Applications 
(i.e.,  costs  incurred  before 
modernization  program  approval)  are 
eligible  modernization  costs  with  prior 
HUD  approval.  These  costs  may  be 
reimbursed  after  Final  Application 
approval.  Financially  distressed  PHAs, 
as  defined  in  §  868.3,  may  request 
approval  from  HUD  for  up-front  funding 
of  planning  costs  where  the  HUD  office 
determines  that  developing  the 
Preliminary  and/or  Final  Applications 
would  otherwise  present  an  undue 
financial  hardship.  Not  more  than  five 
percent  of  the  funds  available  to  the 
HUD  office  in  a  particular  FFY  shall  be 
used  for  planning  costs. 


(e)  Administrative  costs. 
Administrative  costs  necessary  for  the 
additional  design  and  implementation  of 
the  physical  and  management 
improvements  (i.e.,  costs  to  be  incurred 
after  modernization  program  approval) 
are  eligible  modernization  costs,  as 
follows: 

(1)  Full-time  non-technical  and 
technical  salaries.  The  salaries  of  non¬ 
technical  and  technical  PHA  personnel 
assigned  full-time  to  the  modernization 
program  are  eligible  modernization 
costs.  The  salaries  of  such  personnel 
who  are  hired  on  a  temporary  basis  to 
work  full-time  or  part-time  on 
modernization  are  also  eligible  costs. 

(2)  Part-time  non-technical  and 
technical  salaries.  The  salaries  of  non¬ 
technical  and  technical  PHA  personnel 
assigned  part-time  to  the  modernization 
program  are  eligible  modernization  costs 
only  where  the  scope  and  volume  of  the 
modernization-related  work  is  beyond 
that  which  could  be  reasonably 
expected  to  be  accomplished  by  such 
personnel  in  the  performance  of  their 
normal  duties.  Positions  in  existence 
when  the  PHA’s  Performance  Funding 
System  (PFS)  base  level  was  established 
shall  not  be  prorated.  Any  proration  of 
salaries  shall  be  justified  by  the  PHA, 
authorized  by  the  HUD  office  and 
reflected  by  an  appropriate  revision  to 
the  PHA’s  operating  budget. 

(3)  Employee  benefit  contributions. 
PHA  contributions  to  employee  benefit 
plans  on  behalf  of  non-technical  and 
technical  PHA  personnel  are  eligible 
modernization  costs  in  proportion  to  the 
amount  of  salary  charged  to  the 
modernization  program. 

(f)  Replacement  reserves.  (Reserved). 

(g)  Homeownership  projects.  For 
homeownership  projects  only,  eligible 
physical  improvements  are  limited  to 
work  items  related  to  health  and  safety, 
correction  of  development  deficiencies 
where  specifically  approved  by  HUD, 
and  cost-effective  energy  conservation, 
and  which  are  not  the  responsibility  of 
the  homebuyer  families.  Major  repairs 
or  replacements,  additions,  items  which 
are  the  responsibility  of  the  homebuyer 
families,  and  management 
improvements  are  not  eligible 
modernization  costs  for  homeownership 
projects. 

§  868.5  Procedures  for  obtaining  approval 
of  a  modernization  program. 

(a)  HUD  notification.  As  soon  as 
possible  after  modernization  funds  for  a 
particular  FFY  become  available,  HUD 
shall  give  written  notification  of  the 
availability  of  such  funds  and  the  time 
frame  for  submission  of  the  Preliminary 
Applications. 


(b)  Informal  consultation.  Before 
preparation  of  the  Preliminary 
Application,  the  PHA  shall  consult  with 
the  HUD  office  to  discuss  its 
modernization  needs  and  obtain 
information  on  HUD  policies  and 
procedures. 

(c)  Preliminary  Application.  Based  on 
an  initial  comprehensive  assessment  of 
its  improvement  needs,  the  PHA  shall 
submit  to  the  HUD  office  a  Preliminary 
Application,  in  the  form  of  a  letter, 
which  shall  contain: 

(1)  A  brief  explanation  of  the  priority 
order  of  the  projects  for  which 
modernization  funding  is  requested  in 
the  current  FFY;  and 

(2)  A  five-year  plan,  as  defined  in 
§  868.3.  In  FFY  1981,  the  PHA  shall 
submit  only  the  first  year  funding 
request  of  the  five-year  plan,  which 
includes  the  total  needs  of  the  project(s) 
for  which  the  PHA  is  requesting 
Comprehensive  Modernization  and  the 
specific  needs  of  the  project(s)  for  which 
the  PHA  is  requesting  special  purpose, 
emergency  and  homeownership 
modernization  in  FFY  1981.  A  PHA 
approved  for  modernization  funding  in 
FFY  1981  shall,  in  FFY  1982,  submit  the 
funding  request  for  the  remaining  four 
years  of  the  five-year  plan.  A  PHA  not 
approved  for  modernization  funding  in 
FFY  1981  and  requesting  funding  in  FFY 
1982  or  a  subsequent  FFY  shall  submit 
its  five-year  plan,  as  defined  in  §  868.3, 
at  the  time  of  its  first  funding  request 
under  the  CIAP.  Special  purpose  needs, 
as  defined  in  §  868.3,  may  be  funded 
only  in  the  first  year  of  a  PHA’s  five- 
year  plan.  As  necessary,  the  five-year 
plan  may  be  updated  in  subsequent 
FFYs. 

(d)  PHA  consultation  with  local 
officials  and  tenants.  The  PHA  shall 
develop  the  application  in  consultation 
with  appropriate  local  officials  and 
tenants  at  the  project  to  be  modernized. 

(1)  The  PHA  shall  consult  with 
appropriate  local  officials  by  furnishing 
them  with  a  copy  of  its  Preliminary  and 
Final  Applications.  The  PHA  shall 
provide  HUD  with  a  copy  of  its  letters  to 
local  officials  and  the  local  responses. 

(2)  The  PHA  shall  consult  with 
tenants/homebuyers  as  set  forth  in 
§  868.7  and  §  868.8. 

(e)  PHA  preparation  for  Joint  Review. 
The  PHA  shall  prepare  for  the  Joint 
Review  by: 

(1)  Reaching  agreement  with  the  HUD 
office  on  the  specific  project(s)  to  be 
covered  during  the  Joint  Review; 

(2)  Fulfilling  the  tenant/homebuyer 
participation  requirements  under  §  868.7  > 
or  §  868.8; 

(3)  Completing  a  detailed 
comprehensive  assessment,  in  a  form 
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prescribed  by  HUD,  of  the  total  physical 
and  management  improvement  needs  of 
the  project(s)  for  which  the  PHA  is 
requesting  Comprehensive 
Modernization  and  of  the  specific  needs 
of  the  project(s)  for  which  the  PHA  is 
requesting  special  purpose,  emergency 
and  homeownership  modernization  in 
the  current  FFY;  and 

(4)  Reviewing  the  other  points  to  be 
resolved  during  the  Joint  Review  as  set 
forth  under  paragraph  (f)  of  this  section. 

(f)  Joint  Review :  The  PHA  and  the 
HUD  office  shall  conduct  an  onsite 
review  to  discuss  the  proposed 
modernization  program,  as  set  forth  in 
the  Preliminary  Application  and  the 
detailed  comprehensive  assessment,  and 
reach  tentative  agreement  on  specific 
matters  involved  in  development  of  the 
Final  Application.  The  Joint  Review 
shall  include  an  onsite  inspection  of  the 
property  and  resolution  of  the  following 
points: 

(1)  Based  on  the  detailed 
comprehensive  assessment  undertaken 
in  paragraph  (e)  (3)  of  this  section, 
specific  needs  for  physical 
improvements  to  be  addressed  in  the 
modernization  program,  including  cost 
estimates,  time  frame  for  completion, 
method  of  accomplishment  (contract  or 
force  account),  and  method  of  PHA 
inspection  of  the  work; 

(2)  Based  on  the  detailed 
comprehensive  assessment  undertaken 
in  paragraph  (e)  (3)  of  this  section,  the 
thoroughness  of  the  PHA’s  diagnosis  in 
identifying  management  problems, 
causes,  and  specific  needs  and  solutions 
for  management  improvements, 
including  those  which  require  no 
funding,  to  be  addressed  in  the 
modernization  program,  and  the  time 
frame  and  cost  estimates  for  completing 
proposed  management  improvements; 

(3)  PHA  need  for  the  technical 
services  of  an  architect/engineer  and/or 
a  management  consultant  in  further 
planning,  designing  and  implementing 
all  or  part  of  the  proposed  physical  and 
management  improvements; 

(4)  PHA  plan  for  organizing  and 
staffing  the  modernization  program, 
including  PHA  need  for  a  full-time 
modernization  coordinator,  assignment 
of  regular  PHA  staff,  and  hiring  of 
additional  personnel; 

(5)  PHA  performance  in  administering 
previously  approved  modernization 
programs,  if  applicable,  with  particular 
emphasis  on  any  program  over  three 
years  old  and  not  completed  (see 
paragraph  (h)  (2)  of  this  section); 

(6)  PHA  need  for  additional 
modernization  funds  to  complete 
previously  approved  modernization 
programs; 


(7)  PHA  compliance  with  tenant/ 
homebuyer  participation  requirements 
under  §  868.7  or  §  868.8; 

(8)  PHA  compliance  with 
requirements  for  consultation  with  local 
officials  under  paragraph  (d)  of  this 
section; 

(9)  PHA  compliance  with  civil  rights 
statutes,  executive  orders  and 
regulations,  as  applicable,  under 

§  868.9(a); 

(10)  PHA  plans  to  provide  minority 
and  women’s  business  or  Indian 
enterprise  opportunity  under  §  868.9(b); 

(11)  Applicability  of  environmental 
and  historic  preservation  requirements 
under  §  868.9(c); 

(12)  PHA  compliance  with  flood 
insurance  requirements  under  §  868.9(d); 

(13)  PHA  compliance  with 
requirements  to  eliminate  lead-based 
paint  hazards  under  §  868.9(e); 

(14)  PHA  compliance  with 
requirements  to  provide  accessibility  for 
the  physically  handicapped  under 

§  868.9(f);  and 

(15)  PHA  compliance  with 
requirements  to  conduct  an  energy  audit 
and  undertake  cost-effective  energy 
conservation  measures  under  §  868.9(g). 
This  audit  shall  be  included  in  the 
detailed  comprehensive  assessment 
under  paragraph  (e)(3)  of  this  section. 

(g)  HUD  determination.  After  the  Joint 
Review,  the  HUD  office  will  determine 
whether  any  project  reviewed  falls  into 
any  of  the  following  excepted  categories 
to  Comprehensive  Modernization: 

(1)  Special  purpose  modernization,  as 
defined  under  §  868.3,  is  subject  to  fewer 
requirements  for  submission  of  the  Final 
Application  under  paragraph  (j)(9)(i)  of 
this  section. 

(2)  Emergency  modernization,  as 
defined  under  §  868.3,  is  subject  to  fewer 
requirements  for  submission  of  the  Final 
Application  under  paragraph  (j)(9)(ii)  of 
this  section.  To  the  extent  necessary,  the 
HUD  office  may  waive  the  requirements 
for  the  Preliminary  Application  and  the 
Joint  Review. 

(3)  Homeownership  modernization,  as 
defined  under  §  868.3,  is  subject  to  fewer 
requirements  for  submission  of  the  Final 
Application  under  paragraph  (j)(9)(iii)  of 
this  section.  See  §  868.8  and  §  868.10  for 
special  requirement  for  homeownership 
projects. 

(h)  Comprehensive  Modernization 
approach.  If,  after  the  Joint  Review,  the 
HUD  office  determines  that  the  project 
reviewed  does  not  fall  into  any  of  the 
excepted  categories,  the  proposed 
Comprehensive  Modernization  shall  be 
funded  in  one  stage,  unless  the  HUD 
office  determines,  based  upon  the 
management  capability  of  the  PHA,  that 
it  shall  be  funded  in  two  stages  (see 
paragraph  (h)(2)  of  this  section). 


(1)  In  general,  Comprehensive 
Modernization  will  be  funded  in  one 
stage.  Under  one-stage  funding,  the  total 
amount  of  modernization  funds  for  all 
required  physical  and  management 
improvements  at  the  project  shall  be 
approved  at  one  time,  out  of  funds  for  a 
single  FFY,  under  one  Final  Application. 
The  PHA  and  the  HUD  office  shall  agree 
on  the  length  of  the  implementation 
period  that  is  appropriate  for  the 
particular  modernization  program.  The 
entire  modernization  program  for  the 
project  shall  generally  be  completed 
within  a  period  of  not  more  than  three 
years.  However,  if  it  is  shown  to  the 
satisfaction  of  the  HUD  office  that  the 
scope  of  the  improvements  is  unusually 
extensive  or  the  nature  of  the 
improvements  necessitates  a  longer 
implementation  period,  a  longer 
implementation  period  not  to  exceed 
five  years  may  be  approved.  See 

§  868.4(b)  on  the  implementation  period 
of  management  improvements. 

(2)  On  an  exception  basis,  the  HUD 
office  may  require  a  two-stage  funding 
under  Comprehensive  Modernization 
where  it  determines  that  the  PHA  lacks 
management  capability,  as  defined  in 

§  868.3.  Under  two-stage  funding,  the 
total  amount  of  the  modernization  funds 
for  all  required  physical  and 
management  improvements  at  the 
project  shall  be  approved  at  two 
different  times. 

(i)  At  the  first  stage,  funds  for 
architectural/engineering  work  and  a 
portion  of  the  management 
improvements,  where  appropriate,  shall 
be  approved  out  of  funds  for  a  single 
FFY,  under  one  Final  Application.  The 
Final  Application  shall  address  all 
required  improvements  at  the  project, 
except  that  the  modernization  program 
budget  and  work  program  under 
paragraphs  (j)(4)  (i)  and  (ii)  of  this 
section  shall  pertain  only  to  work  items 
to  be  completed  during  the  first  stage. 
When  approving  the  first  stage,  the  HUD 
office  will  indicate  the  approximate 
balance  of  the  modernization  funds  to 
be  approved  for  the  project  at  the 
second  stage  and  its  intent  to  approve 
that  balance,  subject  only  to  the 
availability  of  future  funds,  substantial 
PHA  completion  of  the  first  stage,  PHA 
submission  of  additional  documents  as 
set  forth  in  paragraph  (h)(2)(ii)  of  this 
section,  and  PHA  compliance  with  other 
HUD  legal  and  administrative 
requirements. 

(ii)  Where  the  PHA  is  requesting 
funding  for  the  second  stage  of  a  two- 
stage  Comprehensive  Modernization  at 
a  project,  the  HUD  office  will  determine 
whether  the  PHA  has  substantially 
completed  the  work  approved  for  the 


21938 


Federal  Register  /  Vol.  46,  No.  71  /  Tuesday,  April  14,  1981  /  Rules  and  Regulations 


first  stage.  If  not,  the  HUD  office  will  not 
approve  the  second  stage  for  funding  at 
this  time.  The  PHA  submission  for  the 
second  stage  is  limited  only  to  the  items 
set  forth  in  paragraphs  (j)(4)  (i)  and  (ii), 

(5),  (7)  and  (8)  of  this  section  and  an 
update  of  other  items,  as  deemed 
necessary  by  the  HUD  office.  The 
modernization  program  budget  and 
work  program  shall  pertain  only  to  work 
items  to  be  completed  during  the  second 
stage. 

(iii)  The  entire  modernization  program 
for  the  project  shall  be  completed  within 
a  maximum  five-year  period.  The  PHA 
and  the  HUD  office  shall  agree  on  the 
length  of  the  implementation  period  of 
each  stage.  The  first  stage  shall  be 
completed  within  a  maximum  two-year 
period  and  the  second  stage  within  a 
maximum  three-year  period. 

(i)  HUD  preliminary  funding 
decisions.  (1)  After  all  of  the  Joint 
Reviews,  the  HUD  office  will  determine 
whether  the  PHA  will  be  invited  to 
submit  the  Final  Application  for  the 
identified  project(s)  by  considering 
whether  the  PHA  has  adequately 
addressed  the  following  items: 

(1)  Extent  and  urgency  of  the  project’s 
needs  for  physical  improvements,  with 
special  consideration  for  a  project  which 
has  conditions  that  threaten  tenant 
health  or  safety  or  a  significant  number 
of  vacant,  substandard  units: 

(ii)  PHA’s  overall  management 
capability  to  carry  out  the  proposed 
modernization  program,  based  on  past 
performance  in  modernization  or 
adequacy  of  plan  to  effect  needed 
management  improvements: 

(iii)  Extent  to  which  PHA  has 
adequately  diagnosed  the  project’s 
physical  and  management  improvement 
needs  and  developed  a  plan  for  meeting 
those  identified  needs;  and 

(iv)  Degree  of  local  government  and 
tenant/homebuyer  support  for  the 
proposed  modernization  program. 

(2)  If.  after  complying  with  the 
requirements  of  paragraph  (h)  of  this 
section  regarding  the  Comprehensive 
Modernization  approach  to  funding,  the 
HUD  office  finds  that  there  is  a  balance 
of  funds  which  is  insufficient  for  one- 
stage  funding  of  an  additional  project, 
the  HUD  office  may  approve  two-stage 
funding  for  the  additional  project  as 
provided  in  paragraph  (h)(2)  of  this 
section.  Where  two-stage  funding  is 
used  only  because  insufficient  funds  are 
available  to  the  HUD  office  for  all 
needed  improvements  at  the  project, 
funding  in  the  first  stage  also  may 
include  an  amount  for  physical 
improvements. 

(j)  Final  application.  Upon  notification 
from  HUD,  the  PHA  shall  submit  to  the 


HUD  office  a  Final  Application  which 
shall  contain: 

(1)  A  cover  letter,  requesting  approval 
of  the  Final  Application  and,  if 
appropriate,  explaining  briefly  any 
change  in  the  project  priority  order,  as 
reflected  in  the  Preliminary  Application. 

(2)  A  detailed  comprehensive 
assessment,  in  a  form  prescribed  by 
HUD,  of  the  improvement  needs  for  each 
project,  as  prepared  for  the  Joint 
Review,  including  any  appropriate 
revisions. 

(3)  For  each  project,  an  estimate  of  the 
total  costs  of  replacement  of  the 
equipment,  systems  or  structural 
elements  which  would  normally  be 
replaced  (assuming  routine  and  timely 
maintenance  is  performed)  over  the 
remaining  period  of  the  ACC  or  during 
the  30-year  period  beginning  on  the  date 
of  submission  of  the  Final  Application, 
whichever  period  is  longer.  This 
estimate  shall  include  an  estimate  of 
such  costs  accrued  for  the  period  which 
ends  upon  the  date  on  which  the  Final 
Application  is  made  and  an  estimate  of 
the  costs  which  will  accrue  during  each 
12-month  period  subsequent  to  the  Final 
Application; 

(4)  A  plan  for  making  the 
improvements  and  replacements  and  for 
meeting  the  needs,  as  identified  in 
paragraphs  (j)  (2)  and  (3)  of  this  section, 
to  include: 

(i)  A  modernization  program  budget, 
in  a  form  prescribed  by  HUD,  describing 
each  physical  and  management  work 
item,  indicating  the  amount  of  funds  and 
method  of  accomplishment  for  each 
work  item  and  providing  a  summary  of 
work  items  by  project.  Where  a  physical 
work  item  exceeds  the  standards 
prescribed  by  HUD,  the  PHA  shall 
provide  a  written  justification  for  the 
work  item. 

(ii)  A  work  program,  in  a  form 
prescribed  by  HUD,  for  each  project 
stating  the  estimated  amount  of 
modernization  funds  to  be  expended  by 
specified  time  periods  for  each  physical 
and  management  work  item  and  the 
estimated  start  and  completion  quarters 
of  each  major  task  of  each  management 
work  item  during  the  implementation 
period  of  the  modernization  program. 

(iii)  Project  budget  data,  in  a  form 
prescribed  by  HUD,  for  each  project 
covering  each  PHA  fiscal  year  during 
the  implementation  period  of  the 
modernization  program. 

(5)  An  organization  and  staffing  plan, 
stating  the  proposed  organization, 
staffing  and  inspection  of  the 
modernization  program. 

(6)  A  PHA  report  on  compliance  by 
the  local  governing  body  with  the  terms 
of  the  Cooperation  Agreement,  or  as 
embodied  by  Article  VIII  of  the  Tribal 


Ordinance  as  applicable  for  certain 
IHAs,  and  any  additional  services  or 
facilities  that  the  PHA  plans  to  request 
from  the  local  governing  body. 

(7)  A  civil  rights  compliance 
certification,  in  a  form  prescribed  by 
HUD. 

(8)  A  resolution  by  the  PHA  Board  of 
Commissioners,  approving  the  Final 
Application  and  certifying  that: 

(i)  The  PHA  will  comply  with  all 
policies,  procedures  and  requirements 
prescribed  by  HUD  for  the 
modernization,  including 
implementation  of  the  modernization  in 
a  timely,  efficient  and  economical 
manner, 

(ii)  The  estimated  costs  of  the 
modernization  program  cannot  be 
funded  from  current  operating  funds; 

(iii)  The  PHA  has  adopted  the  goal  of 
awarding  a  specified  percentage  of  the 
doljar  value  of  the  total  of  the 
modernization  contracts,  to  be  awarded 
during  the  subsequent  FFY,  to  minority 
business  enterprises; 

(iv)  The  PHA  has  complied  with 
tenant/homebuyer  participation 
requirements  under  §  868.7  and  §  868.8: 
and 

(v)  Where  the  proposed 
modernization  involves  the  temporary  or 
permanent  rehousing  of  tenants,  the 
PHA  will  ensure  nondiscrimination  in 
the  selection  of  tenants  to  be  rehoused, 
determination  of  which  tenants  require 
temporary  and  permanent  rehousing, 
assignment  of  tenants  within  the  PHA. 
and  provision  of  assistance  to  tenants 
being  rehoused. 

(9)  Special  provisions  for  excepted 
categories. 

(i)  Special  purpose  modernization.  For 
a  project  under  special  purpose 
modernization,  the  PHA  shall  limit  the 
item  required  in  paragraph  (j)(2)  of  this 
section  to  only  those  special  purpose 
work  items. 

(ii)  Emergency  modernization.  For  a 
project  under  emergency  modernization, 
the  PHA  shall  omit  from  the  Final 
Application  the  items  required  in 
paragraphs  (j)(3),  (4)(iii),  (5)  and  (6)  of 
this  section  and  limit  the  item  required 
in  paragraph  (j){2)  to  only  those 
emergency  work  items. 

(iii)  Homeownership  modernization. 
For  a  project  under  homeownership 
modernization,  the  PHA  shall  omit  from 
the  Final  Application  the  items  required 
in  paragraphs  (j)  (3)  and  (4)(iii)  of  this 
section  and  limit  the  item  required  in 
paragraph  (j)(2)  to  only  those 
homeownership  work  items.  The  PHA 
shall  include  in  the  Final  Application 
copies  of  the  signed  agreement  from 
each  homebuyer  family  consenting  to 
the  modernization  work  and  a  listing  of 
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the  units  to  be  included  in  the 
modernization  program  and  the 
estimated  cost  attributed  to  each  home. 

(k)  ACC  amendment.  After  HUD 
approval  of  the  Final  Application,  the 
PHA  shall  enter  into  an  ACC 
amendment  or  an  ACC  to  obtain 
modernization  funds. 

§  868.6  Modernization  Project. 

(a)  For  purposes  of  financing 
modernization,  each  modernization 
program  approved  for  a  PHA  shall  be 
treated  as  a  separate  Modernization 
Project.  The  Modernization  Project  may 
include  improvements  to  one  or  more 
projects.  Improvements  to  a  single 
project  may  be  included  in  more  than 
one  Modernization  Project. 

(b)  HUD  and  the  PHA  shall  enter  into 
an  ACC  amendment,  in  a  form 
prescribed  by  HUD,  for  each 
Modernization  Project.  The  ACC 
amendment  shall  provide  for  the 
payment  of  annual  contributions 
sufficient  to  amortize  the  modernization 
cost  over  a  period  of  no  more  than  20 
years,  and  shall  require  low-income  use 
of  the  housing  for  not  less  than  20  years 
(subject  to  sale  of  homeownership  units 
in  accordance  with  the  terms  of  the 
ACC). 

§  868.7  Tenant  participation. 

For  a  rental  project  only,  before  the 
joint  Review,  the  PHA  shall  notify  the 
tenants  of  the  project  to  be  modernized 
and  the  tenant  organization,  if  any,  of 
the  proposed  modernization  program, 
afford  tenants  a  reasonable  opportunity 
to  present  their  views  on  the  proposed 
program  and  alternatives  to  it,  and  give 
full  and  serious  consideration  to  tenant 
recommendations.  At  the  joint  Review, 
the  PHA  shall  provide  HUD  with  a  copy 
of  and  an  evaluation  of  tenant 
recommendations,  indicating  the 
reasons  for  PHA  acceptance  or 
rejection,  consistent  with  HUD 
requirements  and  the  PHA’s  own 
determination  of  efficiency,  economy 
and  need.  The  PHA  also  shall  provide  a 
copy  of  this  evaluation  to  the  tenants 
and  the  tenant  organization,  if  any. 

After  I IUD  approval  of  the 
modernization  program,  the  PHA  shall 
inform  the  tenants  and  the  tenant 
organization,  if  any,  of  the  approved 
work  items.  The  provisions  of  this 
section  do  not  apply  to  proposed  work 
items  of  an  emergency  nature,  affecting 
the  life,  health  and  safety  of  tenants. 
However,  the  PHA  shall  inform  tenants 
of  approved  emergency  work  items. 

§  868.8  Homebuyer  participation. 

(a)  For  a  homeownership  project  only, 
the  PHA  shall  discuss  the  modernization 
program  with  the  homebuyer  families  of 


the  project  to  be  modernized  and  advise 
them  of  the  effect  of  the  modernization 
on  the  terms  of  the  Homebuyer 
Agreements.  The  PHA  shall  afford  the 
homebuyer  families  a  reasonable 
opportunity  to  present  their  views  on  the 
proposed  program  and  give  full  and 
serious  consideration  to  their 
recommendations  consistent  with  HUD 
requirements  and  the  PHA’s  own 
determination  of  efficiency,  economy 
and  need. 

(b)  The  PHA  shall  inform  each 
homebuyer  family  that: 

(1)  To  participate,  it  must  be  in 
substantial  compliance  with  the  terms  of 
its  Homebuyer  Agreement; 

(2)  It  will  have  an  opportunity  to 
express  its  views  and  preferences  with 
respect  to  the  modernization  of  its  home; 

(3)  The  purchase  price  and  the 
amortization  period  will  be  increased  as 
provided  in  §  868.10; 

(4)  It  will  have  an  opportunity  to 
participate  in  the  final  inspection  of  the 
work  to  determine  completion  in 
accordance  with  the  requirements;  and 

(5)  Participation  in  the  program  is 
optional. 

(c)  The  PHA  shall  provide  each 
homebuyer  family  with  a  copy  of  the 
PHA’s  evaluation  of  its 
recommendations,  the  tentative 
decisions  reached  on  the  modernization 
program  to  be  submitted  to  the  HUD 
office,  the  estimated  cost  of  the 
proposed  modernization  program,  and 
the  amount  of  this  cost  to  be  attributed 
to  its  home. 

(d)  If  the  homebuyer  family  decides  to 
participate  in  the  modernization 
program  with  respect  to  any  of  the 
proposed  work  items,  it  must  agree  in 
writing  that  its  Homebuyer  Agreement 
will  be  amended  upon  approval  of  the 
Final  Application  to  provide  that,  as  a 
result  of  the  amount  of  modernization 
cost  attributed  to  its  home,  the  purchase 
price  and  the  amortization  period  will 
be  increased  in  accordance  with 

§  868.10. 

(e)  Any  homebuyer  family  may 
decline  to  participate  without  risk  to  its 
homebuyer  status. 

(f)  Copies  of  the  signed  agreement 
from  each  participating  homebuyer 
family  that  it  will  amend  its  Homebuyer 
Agreement  upon  approval  of  the  final 
Application  shall  be  submitted  by  the 
PHA  with  the  Final  Application. 

(g)  The  PHA  shall  retain  copies  of  the 
signed  agreements  and  the  amended 
Homebuyer  Agreements  in  its  files  for 
inspection  by  the  HUD  office. 

(h)  In  case  of  work  items  of  an 
emergency  nature,  affecting  the  life, 
health  or  safety  of  certain  homebuyer 
families,  the  provisions  of  this  section 
may  be  modified  by  the  PHA  to  the 


extent  necessary  to  permit  expeditious 
discussions  and  agreement  with  the 
affected  homebuyers. 

§  868.9  Other  program  requirements. 

The  PHA  shall  comply  with  the 
following  program  requirements  for  a 
HUD  allocation  of  modernization  funds: 

(a)  Civil  rights  compliance.  In  the 
case  of  PHAs  other  than  Indian  Housing 
Authorities  (IHAs),  the  PHA  shall 
comply  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000d-2000d-4), 
Title  VIII  of  the  Civil  Rights  Act  of  1968. 
as  amended,  (42  U.S.C.  3601-3619). 
Executive  Orders  11063, 11246  and  12138 
(Women’s  Business  Enterprise),  Section 
3  of  the  HUD  Act  of  1968  (12  U.S.C. 
1701u),  and  the  Age  Discrimination  Act 
of  1975  (42  U.S.C.  6101  et  seq.).  (For 
IHAs,  see  24  CFR  805.105,  Applicability 
of  civil  rights  statutes,  and  24  CFR 
805.106,  Preferences,  opportunities,  and 
nondiscrimination  in  employment  and 
contracting.) 

(b)  Minority  and  women  "s  business  or 
Indian  enterprise  opportunity.  In  the 
case  of  PHAs  other  than  IHAs,  in 
conformance  with  Executive  Order 
11625,  the  PHA  shall  take  every  action 
to  meet  Departmental  goals  for 
awarding  modernization  contracts  to 
minority  business  enterprises.  For  IHAs. 
see  24  CFR  805.106(a)  regarding 
preference  in  the  award  of 
modernization  contracts  to  Indian 
organizations  and  Indian-owned 
economic  enterprises.  Both  PHAs  and 
IHAs  shall  take  appropriate  affirmative 
action  to  assist  women’s  business 
enterprises. 

(c)  Environment  and  historic 
preservation.  The  PHA’s  Final 
Application  is  subject  to  any  applicable 
requirements  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.),  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470  et  seq.),  the 
Archeological  and  Historic  Preservation 
Act  of  1974  (16  U.S.C.  469a-l  et  seq.). 
Executive  Order  11593  on  Protection  and 
Enhancement  of  the  Cultural 
Environment  (including  the  procedures 
prescribed  by  the  Advisory  Council  on 
Historic  Preservation  in  36  CFR  Part 
800),  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.),  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1151  et  seq.). 
Executive  Orders  11988  and  11990 
(Floodplain  Management  and  Protection 
of  Wetlands),  and  HUD  regulations 
implementing  NEPA  (24  CFR  Part  50). 

(d)  Flood  insurance.  The  PHA  shall 
comply  with  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C.  4001  et 
seq.). 
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(e)  Lead -based paint  poisoning 
prevention.  The  PHA  shall  comply  with 
the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4801  et  seq.) 
and  HUD  implementing  regulations  (24 
CFR  Part  35). 

(f)  Accessibility  for  physically 
handicapped.  The  PHA  shall  comply 
with  the  Architectural  Barriers  Act  of 
1968,  as  amended  (42  U.S.C.  4151)  and 
HUD  implementing  regulations  (24  CFR 
Part  40)  and  Section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 

794). 

(g)  Energy  conservation.  The  PHA 
shall  comply  with  24  CFR  Part  865, 
Subpart  C,  regarding  the  conduct  of  an 
energy  audit  and  the  undertaking  of 
cost-effective  energy  conservation 
measures. 

(h)  Wage  rates.  (1)  Technical  wage 
rates.  Under  Section  12  of  the  Act,  the 
PHA  and  its  contractors  shall  pay  not 
less  than  the  wages  prevailing  in  the 
locality,  as  determined  or  adopted 
(subsequent  to  a  determination  under 
applicable  State,  tribal,  or  local  law)  by 
the  Secretary,  to  all  architects,  technical 
engineers,  draftsmen,  and  technicians 
employed  by  the  PHA  itself  or  by  an 
architect/ engineer  or  other  contractor 
engaged  by  the  PHA  for  a  modernization 
program,  and  to  all  laborers  and 
mechanics  employed  by  the  PHA  itself 
or  by  a  contractor  engaged  by  the  PHA 
in  carrying  out  major  repairs  as  defined 
in  §  868.3. 

(2)  Davis-Bacon  Act.  Under  Section  12 
of  the  Act,  the  PHA  and  its  contractor 
shall  pay  not  less  then  the  wages 
prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of 
Labor,  under  the  Davis-Bacon  Act  (42 
U.S.C.  276a  et  seq.),  to  all  laborers  and 
mechanics  employed  by  the  PHA  itself 
or  by  a  contractor  engaged  by  the  PHA 
for  modernization  work  or  contracts 
over  $2,000,  except  major  repairs  as 
defined  in  §  868.3 

(i)  Insurance.  The  PHA  shall  carry 
insurance,  as  prescribed  by  HUD,  to 
cover  the  additional  exposures  created 
by  the  modernization  activities  and 
reflect  the  increased  value  of  the 
buildings  after  modernization. 

§  868.10  Special  requirements  for 
homeownership  projects. 

(a)  Promptly  after  HUD  approval  of 
the  Final  Application,  each  homebuyer 
family  shall  execute  an  amendment  to 
its  Homebuyer  Agreement,  reflecting  an 
increase  in  the  purchase  price  of  its 
home  and  an  extension  of  the 
amortization  period  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  For  Turnkey  III  projects  and  for 
Mutual  Help  projects  placed  under  ACC 


from  March  9, 1976  or  converted  in 
accordance  with  24  CFR  805.428: 

(1)  The  amount  of  estimated 
modernization  cost  attributable  to  the 
home,  as  shown  in  the  HUD-approved 
Final  Application,  shall  be  added  to  the 
homebuyer’s  purchase  price  as  initially 
determined  (under  24  CFR  804.113(a)  or 
804.115(b)  for  Turnkey  III  projects  or 
under  24  CFR  805.422(b)  or  (c)  for 
Mutual  Help  projects). 

(2)  The  period  of  the  homebuyer’s 
current  purchase  price  schedule  shall  be 
extended  by  the  same  percentage  as  the 
percentage  of  increase  in  the 
homebuyer’s  purchase  price.  The  new 
purchase  price  schedule  shall: 

(i)  show  monthly  amortization  of  the 
new  purchase  price  over  a  period 
commencing  on  the  same  day  as  the 
original  purchase  price  schedule  and 
terminating  at  the  end  of  the  extended 
period;  and 

(ii)  be  computed  on  the  basis  of  the 
same  interest  rate  as  used  for  the 
current  purchase  price  schedule. 

(3)  If  a  modernization  program  is 
approved  for  a  project  after  one  or  more 
earlier  modernization  programs  for  the 
same  project,  the  total  amount  of 
modernization  cost  attributable  to  the 
home  under  the  prior  modernization 
program(s)  shall  be  included  as  part  of 
the  homebuyer’s  initial  purchase  price  in 
applying  the  provisions  of  paragraphs 
(b)(1)  and  (2)  of  this  section. 

(c)  For  Mutual  Help  projects  placed 
under  ACC  before  March  9, 1976,  and 
not  converted  in  accordance  with  24 
CFR  805.428  and  for  Turnkey  III  projects 
that  do  not  have  purchase  price 
schedules: 

(1)  These  projects  do  not  involve 
purchase  price  schedules  for 
amortization  of  the  homebuyer’s 
purchase  price  over  a  fixed  period  of 
time  because  the  homebuyer’s  purchase 
price  in  these  projects  is  based  on  the 
unamortized  balance  of  the  portion  of 
the  project’s  development  debt 
attributable  to  the  home.  Consequently, 
it  is  necessary  to  establish  a  separate 
schedule  for  the  amortization  of  the 
estimated  modernization  cost 
attributable  to  the  home,  as  shown  by 
the  HUD-approved  Final  Application. 

(2)  The  PHA  shall  furnish  to  the 
homebuyer  a  schedule  showing  monthly 
amortization  of  the  estimated 
modernization  cost  attributable  to  the 
home,  at  the  Minimum  Loan  Interest 
Rate  specified  in  the  ACC  for  the 
Modernization  Project,  over  a  period 
commencing  on  the  first  day  of  the 
month  after  the  date  of  original 
occupancy  of  the  home  by  the 
homebuyer  and  terminating  at  the  end  of 
the  period  determined  as  follows: 


(i)  Divide  the  amount  of  the  estimated 
modernization  cost  attributable  to  the 
home  (including  the  total  amount  of 
modernization  cost  attributable  to  the 
home  under  prior  modernization 
programs,  if  any)  by  the  amount  of  the 
current  HUD-approved  estimated 
replacement  cost  of  the  home. 

(ii)  Multiply  this  amount  by  25,  round 
the  result  to  the  next  higher  number  and 
add  that  number  to  25.  This  is  the 
number  of  years  to  be  used  as  the  period 
for  the  modernization  amortization 
schedule. 

(iii)  The  purchase  price  for  the  unit 
shall  be  the  sum  of  (A)  the  balance  of 
the  debt  attributable  to  the  home  and  (B) 
the  amount  remaining  on  the 
modernization  schedule  at  the  time  of 
settlement. 

§  868.1 1  Special  requirements  for  section 
23  Leased  Housing  Bond-Financed 
projects. 

A  section  23  Leased  Housing  Bond- 
Financed  project  is  eligible  for 
modernization  only  if  HUD  determines 
that  the  project  has  met  the  following 
conditions: 

(a)  The  project  was  financed  by  the 
issuance  of  bonds; 

(b)  Clear  title  to  the  project  will  be 
conveyed  to  or  vested  in  the  PHA  at  the 
end  of  the  section  23  lease  term; 

(c)  There  are  no  legal  obstacles 
affecting  the  PHA’s  use  of  the  property 
as  public  housing  during  the  20-year 
amortization  period  of  the 
modernization; 

(d)  After  completion  of  the 
modernization,  the  project  will  have  a 
remaining  useful  life  of  at  least  20  years 
and  it  is  in  the  financial  interest  of  the 
Federal  Government  to  improve  the 
project;  and 

(e)  The  project  is  covered  by  a 
Cooperation  Agreement  between  the 
PHA  and  local  governing  body  during 
the  20-year  amortization  period  of  the 
modernization. 

§  868.12  Contracting  requirements. 

(a)  Compliance  with  State,  tribal,  and 
local  law  and  Federal  regulations.  The 
PHA  shall  comply  with  State,  tribal  and 
local  laws  and  Federal  regulations 
applicable  to  bidding  and  contract 
award. 

(b)  Competitive  bidding  requirements. 
For  each  construction  or  equipment 
contract  over  $10,000,  the  PHA  shall 
conduct  competitive  bidding,  except 
where  equipment  is  to  be  purchased 
through  the  HUD  Consolidated  Supply 
Program. 

(c)  Bonding  requirements.  For  all 
construction  or  equipment  contracts  of 
$10,000  or  more,  the  contractor  shall 
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furnish  a  performance  and  payment 
bond  for  100  percent  of  the  contract 
price  or,  as  may  be  required  by  law, 
separate  performance  and  payment 
bonds,  each  for  50  percent  or  more  of 
the  contract  price,  or  a  20  percent  cash 
escrow  or  a  25  percent  letter  of  credit. 

(d)  PHA  agreement  with  architect/ 
engineer.  The  PHA  shall  obtain 
professional  services  through  the 
competitive  negotiation  process.  The 
PHA  shall  submit  the  proposed 
agreement,  if  any,  with  an  architect/ 
engineer  for  technical  services  to  the 
HUD  office  for  review  and  approval 
before  executing  the  agreement. 

(e)  Construction  and  bid  documents. 
The  PHA  shall  submit  complete 
construction  and  bid  documents  for  each 
proposed  modernization  contract  of 
$50,000  or  more  to  the  HUD  office  for 
review  and  approval  before  inviting 
bids.  If  the  Director  of  the  HUD  office 
determines  that  an  individual  PHA  has 
not  demonstrated  satisfactory 
performance,  Ihe  PHA  shall  submit 
bidding  documents  for  each  proposed 
modernization  contract,  regardless  of 
amount. 

(f)  Contract  award.  (1)  The  PHA  shall 
submit  all  documents  relating  to  the 
proposed  award  of  modernization 
construction  and  equipment  contracts  to 
the  HUD  office  for  review  and  approval 
before  making  an  award  where: 

(1)  The  bid  amount  exceeds  the 
approved  budget  amount: 

(ii)  The  bidder  attempts  to  withdraw  a 
bid; 

(iii)  The  PHA: 

(A)  Receives  a  single  bid; 

(B)  Proposes  to  reject  the  lowest  bid; 

(C)  Proposes  to  reject  all  bids;,  or 

(D)  Revises  the  contract  documents 
for  readvertising,  as  applicable  under 
paragraph  (e)  of  this  section. 

(2)  In  all  other  instances,  the  PHA 
shall  make  the  award  without  HUD 
review  and  approval  after  the  PHA 
Board  of  Commissioners  or  the 
designated  PHA  official  has  certified 
that: 

(i)  The  advertisement  for  bids  was 
conducted  in  compliance  with 
applicable  State,  tribal  and  local  laws 
and  Federal  regulations,  including  24 
CFR  805.204,  Indian  preference  in 
contracting  for  IHAs; 

(ii)  The  award  does  not  exceed  the 
approved  budget  amount; 

(iii)  The  lowest  bid  has  been  accepted; 
and 

(iv)  The  award  has  been  cleared  with 
the  HUD  office  to  determine  that  the 
contractor  is  not  on  the  Consolidated 
List  of  Debarred,  Suspended,  or 
Ineligible  Contractors  and  Grantees  and 
is  approved  under  the  previous 


participation  review  and  clearance 
procedure  of  HUD. 

(3)  Within  10  calendar  days  of 
contract  award  for  each  contract  or 
subcontract  of  $10,000  or  more,  the  PHA 
shall  send  a  notice  of  contract  award  to 
the  Regional  Office  of  Federal  Contract 
Compliance  Programs  of  the  Department 
of  Labor. 

(g)  Change  orders.  Except  in  an 
emergency  endangering  life  or  property, 
the  PHA  shall  not  order  or  agree  to  any 
contract  changes  without  the  prior 
written  approval  of  HUD. 

(h)  Time  extensions.  The  PHA  shall 
not  authorize  any  contract  time 
extensions  without  the  prior  written 
approval  of  HUD. 

(i)  Construction  requirements.  Where 
required,  the  PHA  shall  submit 
construction  documents  and  progress 
reports,  in  forms  prescribed  by  HUD,  to 
the  HUD  office. 

(j)  Contract  settlement.  Regardless  of 
the  amount  of  the  contract,  the  PHA 
shall  submit  all  contract  settlement 
documents  to  the  HUD  office  for  review 
and  approval  before  making  the  final 
payment  to  the  contractor. 

(k)  Contracts  for  management 
improvements.  The  PHA  shall  obtain 
any  required  consultant  services  through 
the  competitive  negotiation  process  in 
accordance  with  HUD  requirements. 

The  PHA  shall  submit  the  proposed 
request  for  proposals  before  issuance 
and  the  proposed  contract  for 
‘management  improvements  before 
execution  to  the  HUD  office  for  review 
and  approval. 

§868.13  Modernization  financing. 

To  request  modernization  funds 
against  the  approved  modernization 
program,  the  PHA  shall: 

(a)  Consult  informally  with  the  HUD 
office  as  to  the  amount  of  modernization 
funds  needed  for  the  time  period  in 
question,  the  immediacy  of  need,  and 
the  method  of  financing.  Direct 
advances  shall  be  approved  only  where 
the  PHA  has  an  immediate  cash  need 
that  cannot  be  delayed  until  the  next 
possible  note  sale  and  if  the  total 
amount  of  the  PHA's  outstanding  direct 
advances,  when  added  to  the  amount  of 
direct  advances  currently  requested, 
does  not  exceed  $200,000. 

(b)  Submit  a  request  to  the  HUD  office 
for  only  the  amount  of  modernization 
funds  needed  for  the  time  period  in 
question  and  support  the  request  with  a 
written  justification,  in  a  form 
prescribed  by  HUD;  and 

(c)  Submit  the  latest  required  progress 
reports  under  §  868.14,  unless  the  first 
required  report  is  not  yet  due. 


§  868.14  Progress  reporting. 

-  For  each  quarter  until  completion  of 
the  modernization  program,  die  PHA 
shall  submit,  in  a  form  prescribed  by 
HUD,  to -the  HUD  office: 

(a)  A  quarterly  progress  report, 
showing  the  PHA’s  actual  performance 
in  comparison  with  its  planned 
performance  contained  in  the 
modernization  work  program,  by  work 
item  for  each  project  including  the 
planned  and  actual  expenditures  during 
the  preceding  quarter  and  cumulatively. 

(b)  An  explanation,  including  the 
reasons  for  the  deficiency  and  the 
corrective  actions  which  the  PHA  has 
planned  or  taken,  where  the  quarterly 
progress  report  indicates  an  overrun  or 
underrun  of  10  percent  or  more  in  actual 
cumulative  expenditures  in  comparison 
with  planned  cumulative  expenditures 
for  each  work  item  by  project. 

(c)  A  narrative  report,  describing  the 
PHA’s  actual  performance  in 
comparison  with  its  planned 
performance  for  management  work 
items,  including  the  current  status  of 
each  management  work  item  and  an 
explanation  if  no  progress  has  been 
made. 

(d)  For  modernization  programs 
approved  before  July  1, 1974,  for  each 
quarter  until  completion  of  the 
modernization  programs: 

(1)  A  statement  of  modernization 
costs  for  each  incomplete  modernization 
program;  and 

(2)  A  summary  report  on  the  status  of 
all  modernization  funds  approved  before 
July  1. 1974. 

§  868. 1 5  Revisions  of  modernization 
program  budget 

The  PHA  shall  not  incur  any 
modernization  cost  in  excess  of  the  total 
approved  modernization  budget.  The 
PHA  shall  submit  a  revision  of  the 
modernization  budget,  in  a  form 
prescribed  by  HUD,  to  the  HUD  office 
for  review  and  approval  if  the  PHA  plan 
(within  the  total  approved 
modernization  budget)  to: 

(a)  Delete  or  substantially  revise 
approved  work  items; 

(b)  Add  new  work  items;  or 

(c)  Incur  modernization  costs  in 
excess  of  the  approved  budget  amount 
for: 

(1)  A  work  item;  or 

(2)  Any  project. 

§  868. 16  Revisions  of  modernization  work 
program. 

The  PHA  shall  submit  a  revision  of 
the  modernization  work  program,  in  a 
form  prescribed  by  HUD,  to  the  HUD 
office  for  review  and  approval  where 
there  is: 
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(a)  A  revision  of  the  modernization 
program  budget;  or 

(b)  A  determination  by  the  HUD  office 
that  the  PHA  is  unable  to  complete  the 
modernization  program  within  the 
original  implementation  period  because 
of: 

(1)  Circumstances  beyond  the  control 
of  the  PHA;  or 

(2)  Improper  PHA  administration  of 
the  modernization  program. 

§  868.17  On-site  inspections. 

The  PHA  shall  provide,  by  contract  or 
otherwise,  adequate  and  competent 
supervisory  and  inspection  personnel 


during  modernization,  whether  work  is 
performed  by  contract  or  force  account 
labor  and  with  or  without  the  services  of 
an  architect/engineer,  to  assure  work 
quality  and  progress. 

§  868.18  Fiscal  closeout  of  a 
modernization  program. 

Upon  completion  of  a  modernization 
program,  the  PHA  shall  submit  the 
actual  modernization  cost  certificate,  in 
a  form  prescribed  by  HUD,  to  the  HUD 
office  for  review,  audit  verification  and 
approval.  If  the  audited  modernization 
cost  certificate  indicates  that  excess 
funds  have  been  approved,  the  PHA 


shall  dispose  of  the  excess  funds  as 
directed  by  HUD.  If  the  audited 
modernization  cost  certificate  discloses 
unauthorized  expenditures,  the  PHA 
shall  take  such  corrective  actions  as 
HUD  may  direct. 

(United  States  Housing  Act  of  1937  (42  U.S.C. 
1437  et  seq.,)  sec.  7(d),  Department  of  HUD 
Act  (42  U.S.C.  3535(d))) 

Issued  at  Washington,  D.C.,  March  20, 1981. 

George  O.  Hipps, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing- A  ding  Deputy  Federal  Housing 
Commissioner. 

[FR  Doc.  81-11287  Filed  4-10-81;  8:45  am) 
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